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We granted review and consol i dated these cases in order
to consider the circunstances under which inposition of two
convictions resulting froma “single” crimnal act may violate the
doubl e jeopardy and due process clauses of the state and federal

constitutions in light of State v. Anthony, 817 S.W2d 299 (Tenn.

1991) .

Wl liam Douglas Brown was convicted of first-degree
murder (felony)! and arnmed robbery acconplished by the use of a
deadly weapon.? In this post-conviction proceeding, he contends
that one of the two convictions is barred by double jeopardy. In
addition, Brown insists that these convictions violate his due
process rights in general and under the rationale of Anthony, 817
S.W2d at 299. However, the record shows that Brown failed to file
his petition for post-convictionrelief withinthe statutory period
required by |aw He insists, nevertheless, that our holding in

Burford v. State, 845 S.W2d 204 (Tenn. 1992), excuses his failure

to conply with the statute of limtations and that he should

receive the benefit, if any, of our holding in Anthony.

After a painstaking examnation of the record and a
t horough consideration of the issues presented, we find that

Brown’ s doubl e j eopardy cl ai mhas been “previously determ ned”?® and

“Tenn. Code Ann. § 39-2-202 (1982).
’Tenn. Code Ann. § 39-2-501 (1982).

*Tenn. Code Ann. § 40-30-112 (1990).
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that his general due process claimis tine-barred.* Furt her,
because Ant hony di d not announce a new rule of constitutional |aw,
it does not apply to Brown’ s convictions. Accordingly, as to
Brown, the judgnent of the Court of Crimnal Appeals is affirmed.

John M chael Denton was convicted of aggravated assault,?®

6

attenpted vol untary mansl aught er,® and possessi ng a weapon with the

intent of wusing it in the commission of a crinminal offense.’
Dent on contends that his due process rights under Anthony and his

rights under the double jeopardy clauses of the federal and state

constitutions bar the inposition of the three convictions.

Fol | ow ng careful exam nation and full consideration of
the record and the issues, we conclude that only one of the three
convi ctions can survive doubl e jeopardy scrutiny. Accordingly, we
affirmthe conviction and sentence i nposed for aggravated assault.
W reverse the convictions for attenpted vol untary mansl aught er and
possessing a weapon intended for use in the commssion of a
crimnal offense. W vacate the sentences thereupon inposed and

di smiss the respective indictnents.?

“Tenn. Code Ann. § 40-30-102 (1990).

Tenn. Code Ann. § 39-13-102(a) (1) (b)(1991).
®Tenn. Code Ann. § 39-12-101(a) (1991).
"Tenn. Code Ann. § 39-17-1307(c) (1991).

8The Court of Criminal Appeals reversed Denton’s conviction
for carrying a weapon. Although we agree with the result reached
by the internmedi ate court, we reverse this conviction on different
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W begin with Brown, the sinpler of the two cases, and we
must first determne which issues are properly before us. I n
August 1985, Brown was convicted of first-degree nmurder (felony)
and arned robbery. He received a life sentence in each case, to be
served consecutively. Specifically rejecting Brown's double
jeopardy challenge, the Court of Crimnal Appeals affirmed the
convi ctions on January 13, 1988.° Subsequently, this Court denied
perm ssion to appeal on April 4, 1988. On Septenber 23, 1991, we
rel eased Anthony, holding that when the offense of kidnapping is
commtted incidentally to another crinme, in that case, robbery, and
the attendant detention did not substantially increase the risk of
harm beyond that necessarily present in the acconpanying felony,
the due process clause of the Tennessee Constitution barred the
conviction for kidnapping. Ant hony, 817 S.W2d at 306. In

Septenber 1992, Brown filed this post-conviction petition.

Brown’ s doubl e j eopardy cl ai mwas consi dered by t he Court

of Crimnal Appeals in his direct appeal;' therefore, it is a

grounds. See infra, Part |V

°State v. Brown, 756 S.W2d 700 (Tenn. Crim App. 1988).

State v. Brown, 756 S.W2d 700 (Tenn. Crim App. 1988).
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“previously determ ned” issue, and we will not consider it on post-

conviction. Tenn. Code Ann. § 40-30-112 (1990)."

The cl ai m based on general due process principles could
have been raised at any tinme during the trial or process of direct
appeal. Instead, Brown del ayed al nost eighteen nonths after the
limtations period expired before raising this issue in his post-
conviction petition. Because Brown could have raised this issue in
atinmely fashion but did not, we are statutorily barred from any

further consideration of it. Tenn. Code Ann. 8§ 40-30-102 (1990).

Because Anthony was decided after Brown's conviction
becane final, we nust determ ne whether Anthony announced a new
rule of constitutional |law and, if so, whether that rul e should be

applied retroactively. Meadows v. State, 849 S.W2d 748 (Tenn

1993).

In Teague v. Lane, 489 U. S. 288, (1989), the United

States Suprene Court stated:

[ A] case announces a new rule when it breaks
new ground or inposes a new obligation on the
States or the Federal Governnment. To put it
differently, a case announces a new rule if
the result was not dictated by precedent
existing at the time the defendant’s
convi cti on becane final.

“Even if we were to consider this issue on its nerits, it
woul d not provide a basis for reversal of Brown's convictions.
Fel ony nmurder and robbery are distinct offenses and do not require
the sane evidence to prove. Further, the statutes defining these
of fenses serve different purposes.
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Id. at 301. (citations omtted and enphasis in original). We
adopted and applied this test in Meadows, 849 S.W2d at 751, and we

apply it again here with respect to Anthony.

In Meadows, the Court determ ned that State v. Jacunin,

778 S. W 2d 430 (Tenn. 1989), announced a new rul e of constitutional
law on the standard by which to neasure probable cause under
Tennessee |aw. Applying the Teague definition of a new rule, we
found that the courts of Tennessee had “continually followed
federal precedent with respect to the sufficiency of affidavits
used to obtain search warrants until this Court’s opinionin State

v. Jacumn. . . .”" Meadows, 849 S.W2d at 752. Thus, as the

opinion in Jacunm n stated a probabl e cause test different fromthe
test under federal |aw, Jacum n broke new ground, and its result

was not dictated by precedent. 1d. at 753.

Such is not the case with Anthony. Prior to Anthony,
there were two |ower court opinions that applied the sanme rule.

See Brown v. State, 574 S.W2d 57 (Tenn. Crim App. 1978) and State

V. Rollins, 605 S.W2d 828 (Tenn. Crim App. 1980). Furt her,

al though there was a dearth of direct Tennessee case |aw on the
i ssue, nunerous other jurisdictions had addressed the rel ationship
bet ween ki dnapping and other felonies that characteristically
i nvol ved sone detention of the victim \Wile the case law from
other state jurisdictions does not constitute “precedent” within

t he Meadows/ Teague rul e, such anal yses of the i ssue were w despread

and represented a body of persuasive authority available to the



petitioner. In light of the previous internediate court opinions,

we hold that Anthony did not announce a new rul e.

As Ant hony did not announce a new rul e of constitutional

| aw, consideration of this issue in Brown's case is barred by Tenn.

Code Ann. 8§ 40-30-102 (1995). The judgnent of the Court of

Crim nal Appeals dismssing the petitionis, accordingly, affirned.

The salient facts of record in Denton’s case establish
that Brook Thonpson, the victim and sone friends organized a
graduation party. After mdnight as the party was ending,
Thonpson was struck in the head with a bottle; Denton, however, did
not participate in this altercation. As Thonpson was | eaving the
party to obtain nedical treatnent, he was approached by a man he
| ater positively identified as Denton. According to Thonpson,
Denton, arnmed with a | ong pointed object, “cane around, he cut ne
right there (indicating), and cane around and stabbed ne and then

junped in front of me and said cone on let’s fight.”

Dentoninitially was indicted for attenpted second-degree
mur der, aggravated assault by use of a deadly weapon, and carrying
a weapon intended for use in the comm ssion of an offense. At the
conclusion of the trial, the jury found Denton guilty of aggravated

assault, attenpted voluntary mansl aughter, and carrying a weapon



I ntended for use in the comm ssion of an offense. The trial court
sentenced Denton as a Range | standard offender to six years
confinement for the aggravated assault, four vyears for the
attenpted voluntary manslaughter, and two years for the weapon
of f ense. The sentence for attenpted voluntary mansl aughter was
ordered to be served consecutively to the sentence for aggravated
assault; the sentence for the weapon offense was ordered to be
served concurrently with the other two sentences--an effective

sentence of ten years.

On direct appeal, the Court of Crim nal Appeals reversed
the weapon conviction, finding that the weapon offense was
“essentially incidental” to the aggravated assault offense under

Ant hony. Applying the Bl ockburger' test strictly, the internediate

court concluded that aggravated assault and attenpted voluntary
mans| aught er were di fferent of fenses for doubl e j eopardy purposes;

therefore, the convictions for both of fenses were affirned.

Denton, as stated, attacks the convictions on due process
and double jeopardy grounds. Al though the Court of Crimnal
Appeal s’ opinion relies on Anthony to overturn Denton’s conviction
for the weapon offense, we prefer to base our holding on Article I,

8 10 of the Tennessee Constitution.

2Bl ockburger v. United States, 284 U.S. 299 (1932).
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Qur disposition of the double jeopardy issue, see infra,
Parts 1l and 1V, also obviates the need to determ ne whether
Denton’ s convictions violate, either generally or under the hol di ng

of Ant hony, the due process clause of the Tennessee Constitution.

We note that in Anthony, we held that when ki dnapping is
“essentially incidental” to another offense--nbst notably, robbery
and rape, then the due process provision of the Tennessee
Constitution prohibits a conviction for kidnapping. Wil e our
deci sion i n Ant hony addressed the particul arly anomal ous nature of
t he ki dnapping statute, it is conceivable that the principle of
Ant hony coul d apply to circunstances involving of fenses other than

ki dnappi ng.

The doubl e jeopardy cl ause of the Fifth Amendnent to the

United States Constitution, applicable to the states through the

Fourt eent h Anendnent, provi des that no person shall "be subject for
the sane offense to be twice put in jeopardy of life or
limb., . . .7 Article 1, 8 10 of the Tennessee Constitution
provi des that "no person shall, for the sane offense, be tw ce put

in jeopardy of life or linb."



As we have noted many tinmes, three fundanental principles
underlie double |eopardy: (1) protection against a second
prosecution after an acquittal; (2) protection against a second
prosecution after conviction; and (3) protection against nultiple

puni shments for the same offense.’ Whalen v. United States, 445

U S 684, 688 (1980); United States v. WIlson, 420 U S. 332, 343

(1975); North Carolina v. Pearce, 395 U S. 711, 717 (1969). I'n

this case, the issue falls into the third category, i.e., nultiple
puni shnments for the “sane” offense; this particular area of double

j eopardy | aw has presented courts with the greatest chall enge.

Over one hundred years ago, the United States Suprene
Court rejected a literal reading of the phrase “sane offense.” 1In

Inre Nielsen, 131 U.S. 176 (1889), the Court held that the federal

statutory of fenses of cohabitation and adultery defined the “sane”
of fense, notw thstandi ng the fact that they were distinct statutory
offenses with differing elenents. As a result, the Court barred
prosecution of Nielsen for adultery after he had al ready been tried
for and convicted of cohabitation. More recently, in Brown v.

Ghio, 432 U. S 161, 169 (1977), the Court reiterated that offenses

3There are, of course, exceptions to the prohibitions against
successive prosecutions. For instance, the double jeopardy
guar ant ee does not prohibit retrial after a conviction has been set
asi de at a defendant’s request. North Carolina v. Pearce, 395 U. S.
711, 720 (1969). A defendant who has al ready been convicted of a
| esser offense may be prosecuted on the greater offense if an
el ement of the greater offense had not occurred at the tinme of
prosecution for the | esser offense. Jeffers v. United States, 432
U S 137 (1977); Diaz v. United States, 223 U S. 442 (1912); State
v. Mtchell, 682 S.W2d 918, 919 (Tenn. 1984).
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need not be the exact sane statutory offenses to be the “sane”
under the doubl e jeopardy cl ause and barred successive prosecution
and cunul ati ve puni shrent for greater and | esser included of f enses.

See also Jeffers v. United States, 432 U S. 137 (1977).

The key issue in multiple punishnent cases is | egi slative

intent. Albernaz v. United States, 450 U. S. 333, 344 (1981); State

V. Phillips, 924 S.W2d 662 (Tenn. 1996). In Garrett v. United

States, 471 U S. 773, 778 (1985), the Suprene Court stated:

Were the sanme conduct violates two
statutory provisions, the first step in the
double jeopardy analysis is to determne
whet her the legislature . . . intended that
each viol ation be a separate offense. If [the
| egi sl ature] intended that there be only one
offense--that is, a defendant could be
convi cted under either statutory provision for
a single act, but not under both--there would
be no statutory authorization for a subsequent
prosecution after conviction of one of the two
provisions, and that would end the double
j eopardy anal ysi s.

The presunption is, of course, that the |egislature does not

ordinarily intend to punish the sane of fense under two different

stat ut es.

In Tennessee, whether two offenses are the “same” for
doubl e j eopardy purposes depends upon a “cl ose and careful anal ysis
of the offenses involved, the statutory definitions of the crines,

the legislative intent and the particul ar facts and ci rcunstances.”
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State v. Black, 524 S.W2d 913, 919 (Tenn. 1975).' This analysis

is guided in part by the application of the test announced in

Bl ockburger v. United States:

[Where the sanme  act or transacti on
constitutes a violation of tw distinct
statutory provisions, the test to be applied
to determ ne whether there are two of fenses or
only one is whether each provision requires
proof of an additional fact which the other
does not.

Bl ack, 524 S.W2d at 919 (quoting Bl ockburger v. United States, 284

UsS 299, 304 (1932)). The Bl ockburger test is useful for

determining legislative intent, but it is not conclusive.

In Black, the Court specifically relied on Dowdy V.

State, 158 Tenn. 364, 13 S.W2d 794 (1928), and Duchac v. State,

505 S.w2d 237 (Tenn. 1973), commenting that “the principles
formulated in the Dowdy case . . . and reaffirnmed in the Duchac
case are correct.” Bl ack, 524 S.W2d at 919. W turn our

attention now to these two early cases.

In Dowdy, this Court set down one of the guiding
principles for resolving doubl e jeopardy punishnent issues:
“Ielvenif it be conceded that two convictions

and two punishnents may be had in any case
upon separate counts, the practice is not

“When the legislature has nmade its intent clear that
cunmul ati ve punishment is intended, such as in the case of felony
murder and the underlying felony, see State v. Blackburn, 694
S.W2d 934 (Tenn. 1985), our analysis under Black is pretermtted.

12



approved, and, certainly it nust be clear that
the of fenses are wholly separate and di stinct.

The power of election rests with the
state, not the crimnal, and the state should
not split the transaction so as to subject the
accused to cunul ative sentences for the sane
offense or for different offenses involving
the sanme act as a neans of pyramding
puni shmrent for two or nore cognate offenses.

Dowdy, 13 S.W2d at 795 (quoting Patnore v. State, 152 Tenn. 284,

277 S.W 892, 893 (1925)); see also, State v. Goins, 705 S.W2d

648, 650 (Tenn. 1986) (quoting Patnore).

I n Duchac, the defendants were convicted of third-degree
burglary and of carrying burglarious instrunents. Duchac, 505
S.W2d at 238. The defendants broke into a Coca-Cola bottling
pl ant . When di scovered by police, they fled out the back door
| eaving behind a cutting torch, tanks, a prybar, and a flashlight.
Id. at 238-39. I n determ ning whether the two convictions could

stand, we st ated:

the majority rule and clearly the rule in
Tennessee is that the “same transaction” test
is not the law, rather the proper test is
directed to the identity of the offense and
has been called the “sane evidence” test.
Sinply stated the test is that:

“. . . . A defendant has been in
jeopardy if on the first charge he
could have been convicted of the
offense charged in the second
pr oceedi ng.

“One test of identity of offenses is
whet her t he sane evi dence is

13



required to prove them If the sane
evidence is not required, then the
fact that both charges relate to,
and grow out of, one transaction

does not make a single of fense where
two are defined by the statutes.
“1'f there was one act, one intent,
and one volition, and the defendant
has been tried on a charge based on
that act, intent, and volition, no
subsequent charge can be based
t hereon, but there is no identity of
offenses if on the trial of one
offense proof of sonme fact s
required that is not necessary to be
proved in the trial of the other,
al t hough sone of the sanme acts nay
necessarily be proved in the trial
of each.”

Id. at 239 (enphasis added and citations omtted). The Court then
conpared the statutory el enments of each of fense and the proof used

to establish each at the trial of the matter and concl uded:

none of the evidence required to prove third
degree burglary is necessary to nmake out a
case of carrying burglarious instrunments. 1In
addition, none of the evidence required to
prove carrying burglarious instrunments is
necessary to prove comm ssion of third degree
burglary. Therefore, the nere fact that both
of fenses grew out of a single crimnal episode
does not make them a single offense in this
particul ar case. This is not to say that
under different facts and circunstances that a
third degree burglary conviction could not bar
a convi ction for carrying bur gl ari ous
instrunents. The peculiar facts of each case
nmust be exami ned to properly ascertai n whet her
the conviction of one would bar the other.

Id. at 240. |In denying the petition to rehear, the Court stated:
“the test is whether the sane evidence is necessary to prove both

of fenses. Herein the sane evidence was not necessary, therefore,

14



when directed to the identity of the offense, it is clear that the

trial court was not in error.” 1d. at 241.

Bl ockburger, thus, provides us with an initial test for

determ ning whether two offenses are, in the abstract, the “sane
for doubl e j eopardy purposes. Duchac provides criteria by which we
anal yze each case to determ ne whether the of fenses are, under the
particular circunstances of that case, the “sanme” for double
j eopardy purposes. Black directs that the analysis begin wth

Bl ockburger but also clearly requires that the anal ysis proceed to

the circunstances of each individual case. Bl ack, 524 S.W2d at

919. *

I n Bl ack, we applied the Bl ockburger test and found that

armed robbery and assault with intent to commt nurder in the
second degree were not identical offenses. 1d. at 920. Applying
the principles of Duchac, we further found that “[t]he sane
evidence was not required to prove the armed robbery as was
required to prove the assault with intent to nurder”; therefore,

the two convictions did not violate double jeopardy. I|d.

“Qur decision today is predicated on Article I, § 10 of the
Tennessee Constitution, and we acknow edge that under the federal
doubl e jeopardy clause, the result would be different. See United
States v. Dixon, 509 U S. 688, 113 S.Ct. 2849, 125 L.Ed.2d 556
(1993). In Dixon, the Supreme Court overruled G ady v. Corbin, 495
UsS 508 110 S.C. 2084, 109 L.Ed.2d 548 (1990), and limted
federal double jeopardy analysis to the Blockburger test. Dixon,
113 S.Ct. at 2860. Although in State v. Stephenson, 878 S. W2d 530
(Tenn. 1994), we applied Blockburger to determne the double
j eopardy issue, Stephenson involved a federal double jeopardy
i ssue.

15



In addition to conparing the statutory elenents of an

of fense both in the abstract under Bl ockburger and as applied to

the facts of the particular case under Duchac, courts consider
other factors relevant to ascertaining legislative intent. These
factors include the followng: (1) whether there were multiple
victims involved;' (2) whether several discrete acts were
i nvolved; ' and (3) whether the evil at which each offense is

directed is the sane or different.?®

As we noted in Goins, “generally, if a crimnal episode
i nvol ves several victins who have personally been victim zed, the
evi dence coul d sustain nmultiple convictions.” &ins, 705 S.W2d at

651 (citing State v. lrvin, 603 S.W2d 121 (Tenn. 1980) (hol di ng

that killing nore than one person in a single autonobile accident
justified nmultiple hom cide convictions)). In Goins, however, we
held that the nmultiple convictions for concealing stolen property
vi ol at ed doubl e jeopardy because there was no evidence that the
def endant conceal ed the stolen itens on several separate occasions.
Id. at 651-52. Discrete acts can justify mnultiple convictions.

See, e.g., Phillips, 924 S.W2d at 662 (three discrete acts of

sexual penetration supported three aggravated rape convictions).

State v. lrvin, 603 S.W2d 121 (Tenn. 1980).

"State v. Pelayo, 881 S.W2d 7, 12-13 (Tenn. Crim App. 1994);
State v. Warren, 750 S.W2d 751, 754 (Tenn. Crim App. 1988).

“State v. Lowery, 667 S.W2d 52, 54 (Tenn. 1984).

16



However, a single act or assault may |limt the State to a single
conviction. See &oins, 705 S.W2d at 651 (no evidence that the
def endant conceal ed t he stol en property on nore than one occasi on);

Gant v. State, 213 Tenn. 440, 374 S.W2d 391, 393 (1964) (advi si ng

four clients to commt perjury as a group subjected defendant to

one contenpt charge); State v. Pelayo, 881 S.W2d, 7, 12-13 (Tenn.

Crim App. 1994) (single assault involving two separate stab wounds

coul d not support two separate assault convictions).

A single act and single victimneverthel ess justified two

convictions in State v. Brittman, 639 S.W2d 652 (Tenn. 1982),

because the el enments of aggravated rape and incest were distinct

and because the statutes served different purposes:

one protects children under the age of 13
years from sexual penetration and the other

prohibits marriage or sexual I nt ercour se
bet ween persons related within the prohibited
degr ees.

ld. at 654.

In sum resolution of a doubl e jeopardy puni shnent issue
under the Tennessee Constitution requires the followng: (1) a

Bl ockburger analysis of the statutory offenses; (2) an analysis,

gui ded by the principles of Duchac, of the evidence used to prove
the offenses; (3) a consideration of whether there were nultiple
victine or discrete acts; and (4) a conparison of the purposes of

the respective statutes. None of these steps is determnative

17



rather the results of each nust be weighed and considered in

relation to each other

Wth these requirenents in mnd, we nust now determ ne
whet her Denton’s convictions for carrying a weapon and aggr avat ed
assault are the “same” for double jeopardy purposes. We then
determi ne whether Denton’s convictions for attenpted voluntary
mansl aughter and aggravated assault are the “same” for double

j eopardy purposes.

We begin with Blockburger and Duchac. The of fense of

aggravated assault, as charged in Denton’s case, requires proof
that Denton intentionally, know ngly, or recklessly caused bodily
injury to the victimby use of a deadly weapon.!® The offense of
possessing a weapon with the intent to use it in the conm ssion of
an of fense® requires proof that Denton possessed a deadly weapon

and that he intended to enploy it in the conm ssion of an of fense.

“Tenn. Code Ann. § 39-13-102(a)(1)(B) (1991). Aggr avat ed
assault is an assault as defined in 8§ 39-13-101 where either the
victim suffers “serious bodily injury,” as defined at § 39-11-
106(a)(33), or the defendant uses or displays a deadly weapon. In
this case, the prosecution coul d have proceeded under either theory
but chose to rely on the use of a deadly weapon.

2Tenn. Code Ann. § 39-17-1307(c)(1) (1991).
18



As defined by the indictnent in this case, the weapon of fense was
a lesser included offense of the aggravated assault under the

Bl ockburger test. Further, to use a deadly weapon, Denton

necessarily had to possess it. To intentionally or know ngly cause
bodily injury by using a deadly weapon, Denton necessarily had to
intend to use the deadly weapon. Thus, in this case, the evidence
submtted to prove the aggravated assault charge by necessity
establ i shed the charge of possessing a weapon with the intent to
use it in the conm ssion of an offense. Under these circunstances,
t he weapon offense is a | esser included of fense of the aggravated

assault. Under Bl ockburger and Duchac, the two convi ctions cannot

be sustained; therefore, we reverse the conviction for possessing
a weapon intended for use in the comm ssion of an offense and

di sm ss the indictnment.

As stated earlier, the offense of aggravated assault, as
charged i n Denton’ s case, requires proof that Denton intentionally,
knowi ngly, or recklessly caused bodily injury to the victimby use
of a deadly weapon. The offense of attenpted voluntary
mansl| aughter requires proof: (1) that Denton unlawfully attenpted
to kill thevictim (2) that the attenpt to kill was intentional or
know ng; and (3) that the attenpted killing resulted froma state
of passion produced by adequate provocation sufficient to |lead a

reasonabl e person to act in an irrational manner.*  Aggravated

“Tenn. Code Ann. 88 39-12-101 (attenpts), 39-13-211(a)
(vol untary mansl aughter) (1991). Denton was charged with attenpted
second-degree nurder. Attenpted voluntary mansl aughter is a | esser

19



assault requires proof that Denton caused bodily injury; whereas,

attenpted voluntary mansl aughter does not. Attenpted vol untary
mansl aughter requires proof that Denton intended to kill his
victim whereas, aggravated assault does not. Ther ef or e,

application of the Blockburger test indicates that the | egislature

intended to all ow separate punishnment for each of these offenses.

As noted earlier, however, our analysis does not end here.

Because the evidence in this case consisted of a single
attack by Denton on the victim the State necessarily relied on the
same evidence to establish both the aggravated assault and the
attenpted voluntary manslaughter. Thus, application of Duchac
indicates that the two of fenses are the “sane” for doubl e jeopardy
pur poses. Further, there is one discrete act and one victim
Finally, the evil at which the offenses are directed is the sane.
Bot h aggravated assault and attenpted voluntary nmansl aughter are
intended to deter assaultive-type conduct. The common purpose of
these statutes weighs in favor of a conclusion that these two

of fenses are the “same” for doubl e jeopardy purposes.

Notwi t hstanding the application of Blockburger, the

particular facts giving rise to Denton’s convictions and t he common
purpose served by the two statutes lead us to conclude that

i mposition of nultiple convictions and sentences upon Denton

i ncluded of fense of that charge. State v. Stephenson, 878 S. W 2d
530, 549 (Tenn. 1994); Howard v. State, 506 S.W2d 951, 954 (Tenn.
Crim App. 1973).
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vi ol ates the doubl e jeopardy clause of our state constitution. It
is unreasonable to assune that the legislature intended that a
def endant who conmts one assault on a single victimbe convicted

of both aggravated assault and attenpted hom ci de.

Furthernore, the | egislature has provided sone gui dance
in this area: “[w hen the sane conduct may be defined under two
(2) or nore specific statutes, the person may be prosecuted under
either statute wunless one (1) specific statute precludes
prosecution under another.” Tenn. Code Ann. § 39-11-109(b)
(1991) (enphasi s added). W think that if the legislature had
i ntended dual prosecution, it would have specifically provided that
persons accused of conduct defined under two statutes could be
prosecuted wunder “both,” instead of “either” statute. The
| egislature’s choice of termnology is indicative of its intent
that the State be Ilimted to a single conviction under
ci rcunst ances where a single act exposes an accused to prosecution

under nore than one statute.??

W find the phrase “may be prosecuted under either” somewhat
troubl esone, since that | anguage could be interpreted as permtting
the State to indict on only one offense where two statutory
of fenses may apply to the facts presented in the case. W reject
such an interpretation. In Ghio v. Johnson, the Suprene Court
specifically addressed this issue:

Wi | e t he Doubl e Jeopardy C ause nmay protect a defendant
agai nst cunul ative punishments for convictions on the
sane of fense, the Cl ause does not prohibit the State from
prosecuting respondent for such nmultiple offenses in a
si ngl e prosecution.

467 U.S. 493, 500 (1984). Furthernore, a contrary intent was
exhibited by the legislature in its adoption of Tenn. R Crim P.
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Based on the facts before us, we conclude that only one
convi ction can be sustained. Accordingly, we affirm Denton’s
convi ction and sentence for aggravated assault. The conviction for
attenpted voluntary mansl aughter is reversed, and that indictnent

is dism ssed.

In sum Anthony did not announce a new rule of
constitutional law. Therefore, it does not apply retroactively and
has no application to the circunstances of Brown’ s convictions.
Because the remainder of Brown’ s issues are procedurally barred
from consideration by this Court, the judgnent of the Court of
Crimnal Appeals dismssing his petition is affirnmed in all

respects.

Article |, 8 10 of the Tennessee Constitution bars

Denton’ s conviction for possessing a weapon i ntended for use in the

8(a), which requires that two or nore offenses based on the sane
conduct or crimnal episode be joined in one indictnent. Qur
courts have consistently upheld the joinder of such offenses. See
State v. Beard, 818 S.W2d 376, 378 (Tenn. Crim App. 1991)(citing
to pre-Rul e cases (al breath v. State, 187 Tenn. 669, 216 S. W2d 689
(1948), and Halquist v. State, 489 S.W2d 88 (Tenn. Cim App

1972)). Under the particular facts of this case and to avoid the
dangers of nultiplicity, (see State v. Desirey, 909 S.W2d 20, 27
(Tenn. Crim App. 1995)), the trial court should have instructed
the jury that they could convict on only aggravated assault or
attenpted vol untary mansl aughter. W think such error is cured by
our ruling in this case reversing the conviction for attenpted
vol unt ary mansl aught er.
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comm ssion of an offense because in this case this offense is a
| esser included offense of aggravated assault. Further, we find
that Denton’s conviction for attenpted voluntary mansl aught er nust
al so be reversed because under the facts of this case it is a
violation of Article I, 8 10 to convict Denton twice for a single
attack on a single victim The indictnments setting forth these
respective offenses are dism ssed. The judgnent of the Court of
Crimnal Appeals is affirnmed in part for reasons other than those

expressed in the internedi ate court’s opinion and reversed in part.

ADCOLPHO A. BIRCH, JR , Chief Justice

CONCUR I N BROMN:  Anderson, Drowota, Reid, White, JJ.
CONCUR | N DENTON: Anderson, Drowota, Reid, JJ.
Wiite, J., n.p.
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